4 engagement. The decision as to whether to grant consent to major wind farm developments could fairly uncontroversially be described as a public acceptance model. Beyond the consent decisions, I argue that opportunities for the public to influence decisions on mitigation measures and community benefits associated with major wind developments are equally limited. This might be symptomatic of a deeper inclination toward public acceptance rather than participation. While the concept and practice of mitigation of impact is relatively familiar to lawyers in the context of impact assessment and planning conditions, the notion and role of developer-led community benefits are more difficult to pin down. They are 'some form of additional, positive provisions for the area and people affected by major development', including both financial and material contributions. 7 The article explores the ways in which participation is framed in the Planning Act 2008; 8 the National Policy Statements (NPSs) on energy; and the Community Benefits Guidance for wind energy for
England and Wales (Section 4). 9 To complement the analysis, Section 5 concentrates on the 
reports of the examining authority within the Planning Inspectorate, and the community benefits decisions, for the Burbo Bank Extension Offshore Wind Project in England and the
Clocaenog Forest Wind Project in Wales. In the light of logic of acceptance and its impact on law, the article suggests that the role of mitigation measures in catalysing participatory dialogue should be acknowledged and strengthened, while the potential for community benefits to constitute alternative fora for public participation should be explored (Section 6).
Acknowledging that onshore wind farms 'often fail to win public support', 10 in 2015 the current government decided 'to give local communities the final say on windfarm applications '. 11 This has been implemented by removing onshore wind farms above 50
megawatts from the list of National Significant Infrastructure Projects (NSIPs), and therefore exempting them from obtaining development consent by the Secretary of State. 12 Removing these projects from the NSIPs list will transfer consenting powers for all onshore wind farms, including large developments, to local planning authorities. At first glance, this adjustment represents an important step to sidestep public acceptance approaches in decision-making.
However, it is primarily concerned with transferring decision-making to a local level, without fundamentally engaging with the conceptual nature of participation and the ways in which the public can influence decisions at that level.
It is in the light of this policy shift and its (apparent) participatory justification that a serious reflection on the conceptual nature of public participation in environmental decisionmaking, within and outside planning, is timely and interesting. Although the new policy 10 The Conservative Party Manifesto 2015, 59.
11 HM Queen's speech 2015, 30. 6 context inevitably makes this article partially backward looking, the consideration of mitigation measures and community benefits offers an interesting perspective from which to explore the conceptual nature of participation and the notion of acceptance in environmental decision-making. This clarification is important for legal scholars regardless (or even precisely because) of policy changes.
Public Participation in Environmental Decision-Making
The rationales for public participation in environmental decision-making are multiple and nuanced, generally based upon overlapping justifications. 13 A turn to participatory procedures is inherent in the quest for democratic legitimacy of decision-making processes and their outcomes. 14 People have the right to be informed and participate in shaping decisions that will affect their world. Participatory processes can take different forms depending on the underlying theoretical model of democracy in which they are situated: from voting and aggregation of individual preferences in constitutional democracies; 15 to consultation processes and cost-benefit analysis in liberal systems; 16 to dialogue and communication of 13 14 Robert S Summers, 'Evaluating and Improving Legal Processes A Plea for Process Values ' (1974) 41 In a regulatory context, the nuance between discourses on "participation" and "acceptance" becomes significant, as it points to a possible distinction between two models of public engagement in decision-making: a model that purses participatory, deliberative process and outcomes, and a model that encompasses a more limited policy objective to achieve public acceptance of the decision. 42 While both models acknowledge the importance of citizens' engagement in the process, they fundamentally differ in terms of their conceptual nature of participation and the objectives of such engagement. I refer to the participatory model as based on a procedural and substantive rationale of participation, and then discuss the acceptance model in terms of an instrumental and legal compliance approach to public engagement in the decision-making. based public dialogue aimed at reaching better-quality decisions through the value of individual rationalities, while also democratizing the process (substantive and procedural rationales). 44 In her account of participation in regulatory processes, Black notes how proceduralization of participation could take two forms: bargaining and compromise, characteristic of liberal democracy ('thin proceduralization') or mutuality, consensus and inter-subjective understanding of deliberative democracy ('thick proceduralization'). 45 She argues that deliberative forms of proceduralization enable fuller participation, and should be strengthened. 46 This normative theory of participation builds on the distinction between people as consumers motivated by individual interests, and people as citizens driven by values. 47 The tension between these overlapping stimuli is not new in calling into question the nature of participation in environmental law or in planning. 48 But, although the debate between interests and values is crucial for the purposes of the argument here, both approaches share the idea that individuals and groups-either as citizens or as consumers -should and will, to different extents, be able to influence decisions. 14 In contrast, a public acceptance model implicitly views the lay public as a barrier, irrational, scientifically ignorant and emotional. 49 This model uses a form of engagement where the ability to consider alternatives is limited by a top-down decision-making process.
In this sense, public acceptance models align with the idea that the decision has already been taken and people will need to 'accept' it, in the light of pre-framed policy objectives and expert knowledge. 50 This approach effectively implies a focus on providing a way to publicly validate and support policy decisions and regulatory choices that have already been made, rather than a consensus-based public dialogue. 51 Following this interpretation, achieving public acceptance in decision-making entails a mere contextual discourse about facts, rather than a deliberative discourse on alternatives and conflicting values. Acceptance-based models prioritise public awareness, education and social persuasion about facts and overarching policy objectives. What distinguishes this approach from models of participation (either liberal or deliberative) is that, although engagement is sought for transparency and accountability reasons, there is restricted space for individual rationalities and motives to count (instrumental rationale). Since decisions have already been made, there is little opportunity for people to influence. Here, public engagement effectively results in a mere shadow of participation. This model follows Dryzek's conceptualisation of administrative rationalism as 'the problem-solving discourse which emphasises the role of experts rather 49 Wynne (n 3). 50 Haggett (n 6). In a scale of participation in public policy, public acceptance models stop at Fischer's first step of 'validation' of problems, rather than engaging in a more fundamental discourse on societal contexts and values, which requires further deliberative steps.
than the citizens or producer/consumer in social problem-solving, and which stresses the relationships of hierarchy rather than equality or competition.' Acceptance is also more fragile because, by closing-down the decision-making process to multiple knowledge and wider rationalities, the procedural and substantive legitimacy of the decision appears weaker.
The ways in which participation is dealt with in the legal and policy framework for mitigation measures within planning and community benefits for wind offers a good perspective to explore these two models of engagement, as explained in the next section.
Public Participation and Major Wind Infrastructure in England and Wales
The UK climate change and energy strategy is based on three objectives: 80 percent greenhouse gas emission reduction by 2050; energy security; and competitiveness, cost-52 Dryzek (n 27) 73. 58 DECC (n 9) para 1.3.1.
community benefits for wind developments, as an underutilised space for participation outside the planning and Environmental Impact Assessment (EIA) setting.
Although decision-making on onshore wind has now returned to the 'ordinary' local planning system, the projects that I am concerned with here were decided as Nationally Significant Infrastructure Projects (NSIPs) and therefore required development consent by the Secretary of State (SoS) under the Planning Act 2008. 59 The NPS EN-1 and EN-3 set the policy context for evaluating the application, and the Examining Authority (EA) within the National Infrastructure Directorate of the Planning Inspectorate is required to give substantial weight to the contribution of the project to the NPSs objectives. 60 The Act contains provisions requiring public participation in the authorisation process. In the pre-examination phase, the applicant has an obligation to consult a number of statutory consultees, including local authorities, any relevant person with a right or interest in the land, and the local community. 61 The local authority is to be consulted on the draft Statement Of Community Consultation (SOCC), which constitutes the main document informing the consultation process with people living in the vicinity of the land where the project will be sited. 62 The applicant must take into account the responses and publish the proposal, as well as the SOCC. 63 In the examination phase, interested parties can make representations to the EA.
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During this phase the local authority can submit a Local Impact Report and interested parties are entitled to comment on it. 65 A report of the examination is then produced, including non- 60 DECC (n 9) para 3. Consultation with the relevant public in the decision-making process on major wind projects is also a legal requirement under EIA legislation. Under that framework, the developer must provide information on the environmental effects of the proposed project.
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This information and a non-technical summary must be made available to the public within a reasonable time in order to provide them with opportunities to express their opinions before the development consent is granted. 69 The results of such consultation and all information provided must be taken into account in the decision-making process, together with the reasons and proposed mitigation measures.
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In analysing the relationship between policy objectives and participation in the approval for major wind projects, Lee et al. have argued that, by substantially framing the discretion of the decision-makers within the boundaries of the NPSs and their explicit prioritisation of major wind energy infrastructure, this approach effectively limits the ability of the public to influence decisions. 71 In the light of the more compelling national priority for decarbonisation 66 Ibid. s 104. consent, but also in decisions about distribution of impacts and benefits, through mitigation measures and community benefits.
Participation in Mitigation Measures
The development of wind energy infrastructure entails significant, and sometimes inevitable, impacts, especially when developed in rural areas. 74 These include seascape, landscape and visual effects; noise; environmental impact (including on habitat and biodiversity); and alterations to the cultural heritage and place-based values. The assessment of mitigation measures is therefore a fundamental aspect of the decision-making process for wind NSIPs. 73 DECC (n 57) paras 5.9.10 and 5.11.13. See also n 67. 74 In the UK, opposition to onshore wind energy infrastructure has moved some of the developments offshore, consideration of mitigation measures is still subject to a strong presumption in favour of the development. This presumption is not only that the development will go ahead, but also that it will go ahead in a way that maximises its generating capacity. This means that the room for influencing alternative designs and amendments to the original plan is limited. In this context then community engagement in decision-making on mitigation measures might be implicitly viewed as simple validation and acceptance of the project as it stands, rather than an opportunity to promote dialogue about alternatives.
As I explain in section 6, this emphasis on public acceptance models of engagement in decisions on mitigation ultimately frustrates the participatory orientation of mitigation measures within planning. From this perspective, the purpose of the planning system is to 'assert the national interest over unwilling local host communities' rather than support 
Community Benefits Guidance
In parallel with the discussion about mitigation in planning, community benefits schemes provide an interesting perspective from which to explore the conceptual nature of participation and its relationship with models of acceptance. The negotiating process between the developer and the local community is separate from, but normally runs in parallel to, the authorisation process. In general terms, community benefits are goodwill contributions of various kinds made by a developer of infrastructure to the hosting local community. However the concept of community benefits for wind projects has been described as an example of 'constructive ambiguity', where flexibility is built in to enable the instrument to serve a variety of purposes and interests. 90 At the core of the notion of community benefits for wind projects is the recognition that the imbalance between the national benefits or corporate gains and the local burden associated with the project must be re-adjusted at the expense of the provision of benefits and social acceptance of the project is potentially problematic, not only because it is vulnerable to claims of bribery and corruption, but also because it fundamentally shapes the nature and purpose of community participation in the design of the benefits as acceptance.
Finally, even if an individual takes part in the negotiation of benefits, he/she will maintain the right to oppose the development through the planning channels. 112 This is necessary to avoid the decision-making process being influenced by external financial conditions unrelated to planning considerations. However, it might accentuate the divide between what is appropriate to discuss in the debate on community benefits and what is not.
This approach might artificially isolate the discussion on community benefits within an acceptance model and underestimate their wider political implications.
113
The engagement process is structured in three phases. In the preparation of the benefits, the community should consider 'how a wind energy development could integrate with the aspirations of the community' and 'set out those aspirations in a plan which could inform how community funds in the area might be used'. 114 The community itself should also start mobilising and informing people about the projects and how to achieve the community's aspirations. The developer at this stage must clarify its policy on community benefits, who is engaged and at what level, and provide information about the offer, raising questions about how much the community can say about its terms. In the preparation phase, the broader parameters of the benefits should be discussed, including their forms, geographical area, who should be involved in the negotiation, and how the package might work. This is where a deeper engagement exercise should be undertaken, based on public and open communication.
112 DECC Guidance, 14. Guidance offers best practices and procedures for participation, the ability of the community to influence the substance is less clear. As the scope of community benefits is limited to nonmaterial considerations, unrelated to the authorisation process, concerns with respect to the development are out of question in this forum. As mentioned earlier, this implies that the vision and aspirations of the community can be 'quantified' and kept separate from issues directly related to the siting of the infrastructure, such as LVI and place-based values.
Engagement is seen as a tool to share technical data on the planning process, impact and distribution of cost and benefits 'to ultimately help increase social acceptance of the project'.
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The Welsh approach to community benefits for wind energy projects is less structured than the English one. Guidance for best practice, although announced, is yet to be released. In common with the English approach, all policy and industry documents discussing community benefits focus on onshore wind projects, but there is little discussion of community participation. The Welsh government establishes key objectives in this area, including: agree expectations for economic and community benefits in partnership with industry; ensure that the project generates economic benefits for the community; ensure that communities have access to advice, expertise and funding to cooperatively harness appropriate renewable technologies (including wind), and create a mechanism to transparently report the level and 115 DECC (n 106). 
30
nature of benefits associated with energy developments. 117 The latter has been implemented though the establishment of the Welsh Registry of Community Benefits and Engagement.
118
The 2005 Technical Advice Note (TAN) 8 includes minimal information on community benefits for wind developments, but no specific guidance is given to participation within the negotiating process. TAN8 only considers essential that the benefits are 'negotiated with appropriate and representative persons or bodies', and 'channelled through a regulated and properly constituted body or trust (this could include the local authority)'. 119 However, there is a strong emphasis on the sustainability and climate integrity of the schemes. TAN8
requires the benefits to be 'utilised for an agreed range of appropriate uses that would all fall within the definition of sustainable development' and that 'at least part of any annual payment benefits should be invested in carbon emissions reduction measures in the local community'.
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It is difficult to draw conclusions as to whether the policy guidance of community benefits for onshore wind embeds a model of public acceptance. A lot depends on its application, as the guidance is open to either model. The occasional reference to public acceptance made in the guidance documents might just be an inaccurate terminology within a model of participation. But it might just as well give an insight into a deeper policy attitude, which aims to achieve mere acceptance rather than participation, through the provision of community benefits.
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Without over claiming their analytical role, the two case studies discussed in the next section help thinking about the conceptual nature of participation and the issue of acceptance in the context of mitigation measures and community benefits.
Case Studies
The responses of local communities to the development of renewable technologies and the pathways for engagement follow complex dynamics. 
Burbo Bank Extension Project
The Burbo Bank Extension project involves the construction of up to 69 wind turbines and associated offshore infrastructure with a maximum installed capacity of 259 megawatts in the Liverpool Bay. 123 It is an extension of an already operational wind farm. During the examination, strong concerns were expressed about its seascape, landscape and visual impact (SLVI), affecting people's experiences of the coastal area. 124 Interested parties argued that the project would destroy the open space, sea and coastal views and, given existing wind farm developments, 'amount to the victimization of the same people and their communities yet again'. 125 However, the EA found that, although the rare experiences provided by the coastal area (e.g. 'to walk alone along the beach, to watch shore bids and waders, to take to the sea in a small boat') will be 'significantly changed', this 'does not equate to a finding that the change will occasion unacceptable harm'. 126 In line with the national policy approach, the EA stated that the adverse impacts were sufficiently low and could be appropriately mitigated, 'so as the proposals' benefits (needed renewable energy) outweigh its harms'. 127 Indeed, mitigation measures were offered by the developer with respect to impact on ornithology, fish and marine mammals, water quality for shellfish, but they did not address SLVI and place- Promenade to counterbalance 'a "fencing-in" of the horizon when cumulative impact is taken into consideration'. 128 The developer clarified that they were involved in discussions to that effect, which would progress 'in their own time and at their own pace'. 129 Although Hoylake
Village Life proposed specific SLVI mitigation measures, the EA dismissed the request, arguing that 'no clearly articulated mitigation strategy [had] been proposed or requested that would offset the effects of the proposed development and that could be provided for in a planning obligation'. 130 It noted that the change to the landscape was not different to the one in other areas where mitigation measures had not been required, and it was then not necessary to require any agreement in this sense. Concerns were also expressed with respect to changes in the character of the historic seaside and marine heritage. The EA found that the fact that there was already an existing wind farm meant that the seascape, its location and setting had already been altered and therefore 'the sensitivity [of the public] to such change [was] reduced'. 131 As a result, it would not cause substantial harm and no mitigation measure was necessary. In this case, the EA and developer's approach to the provision of mitigation measures is a technical, evidence-based decision. The ability of the community to successfully obtain mitigation measures, especially on SLVI, appears then limited. This is principally explained by the factual impossibility of legitimately demonstrating significance of harm to a community allegedly already used to these types of changes in the landscape. At a conceptual level, this might suggest that community contributions and rationalities cannot This suggests that the approach to mitigation and community benefits might be more aligned with a model of engagement aimed at achieving acceptance than with a participation model.
Clocaenog Forest Wind Farm Project
The 36 reflects the EA's dilemma in accommodating the presumption with the recognition of significant impact of the project and public concerns.
In the report, the multiple impacts on landscape were considered to be 'significant and far ranging'. 137 However, the EA did not deem them to be unreasonable as the national policy anticipates such impacts 'as a necessary consequence' of large scale wind farm developments. 138 The visual impact was also judged to be significant, but not sufficient to prevent the development. This is not surprising in light of the general approach to balancing interests. While in some cases mitigation was not required as the impact was not deemed significant; in others it was simply not possible, such as the potential impact upon the 'tranquillity' of the forest. This impossibility is not only due to technical issues, but also to prevailing national policy interests. This is particularly evident in the context of proposed changes to the design of the turbines. Local objections based on LVI focused on the significant height of the turbines (145 m). 139 Mitigation measures had been proposed by some interested parties that the height of the turbines be reduced to align with other wind farms consented in the area (100-120m). The EA found that 'mitigation in the form of reduction in scale would significantly reduce the contribution of this project and undermine the purpose for which it is proposed'. 140 A similar approach was taken with respect to mitigation of noise of the development. In that case, the EA noted that noise reduction technologies 'would reduce energy output, which seems to be a pointless exercise if the objective is to enable more wind turbines to be constructed.' 141 Interestingly, some mitigation measures were agreed through planning obligations in order to mitigate the impact of the development on 137 Ibid, para 8.40. Reflecting on the participatory potential of the planning law system, the discussion on mitigation of impacts would offer an interesting platform for catalysing public participation. 158 Haggett (n 6); Rydin and Pennington (n 153). Calls for greater participation in decision-making might also legitimately lead to the investigation of alternative fora for enabling substantive public influence in the decisionmaking process on, at least, the distribution of impacts and benefits. 160 This broader approach to participation and its loci might attract the debate on community benefits within the conceptual discussion about the nature of participation and the models of engagement. As discussed in section 4, in acceptance logic, community benefits are -rather uncritically 161 -viewed as the primary tool to obtain public support and expedite the planning consent for large scale wind energy infrastructure, rather than a residual opportunity to enable participation on the distribution of costs and benefits associated with the project. 162 The potential for participation in the elaboration of community benefits to shape attitudes towards 160 Black, part II (n 22) 37 (arguing that advocating for greater participation is a point of departure rather than a conclusion). 161 Cowell et al (n 90). 162 See HM Government, The UK Renewable Energy Strategy (2009).
43 the development is therefore dismissed. 163 And yet, the ability to negotiate voluntary community funds could in theory provide a counterbalance, by offering a forum for the negotiation of ways to deal with communities' concerns that have not been (or cannot be) dealt with in the planning system, and allow the 'emplacement' of the project with the social aspirations of the community. 164 In the contingency of the individual projects, proposals for mitigation measures against LVIs and noise that are dismissed by the EA could be dealt with Village Life. From this perspective perhaps there is a window to frame community benefits as an alternative, although partial, mechanism for long-term, ad-hoc participation and recursive dialogue, beyond mere acceptance.
Conclusions
There is no doubt that the conceptual nature of public participation in environmental decision-making is complex and ambiguous. Although individuals have the right to participate in decisions affecting their world, there is a clear tension between the procedural right to participate and be consulted and the extent to which individual rationalities and values are able to shape public decisions. Indeed as argued by Arnstein 'there is a critical difference between going through the empty ritual of participation and having the real power needed to affect the outcome of the process'.
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This article has offered a reflection on how this tension might affect the conceptual nature of participation and the models of engagement in environmental decision-making. The 165 Arnstein (n 18) 2.
45 notion of participation as deliberative public dialogue and influence clashes fundamentally with a model of public acceptance, whereby participants are simply asked to accept and validate decisions already made. Certainly the dichotomy between deliberative and rationalist-administrative decision-making is not new. However, putting an emphasis on issues of framing the nature of participation as acceptance is a useful perspective to recast the way in which lawyers think about these issues. From this perspective, the case of wind energy infrastructure provides some useful insight into the often implicit prominence of models of engagement based on acceptance. Limits on engagement can be taken for granted in the decision as to whether to grant development consent or not. But the limited opportunities for participation in mitigation measures and community benefits presented in the article might be read as taking an acceptance model of participation still further.
However, it has been argued that there is more in the mitigation element of planning law and community benefits than mechanisms to serve an acceptance rationale of public engagement.
As they respectively have the significant potential to catalyse participation as collaborative problem-solving and constitute an alternative forum for deliberative public dialogue, they might turn from being an expression of the problem to being the beginning of the solution.
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